
 

  

 
 
 
 
August 15, 2022 
 
VIA EMAIL        
 
Jonathan C. Koltz, Esq. 
California Public Utilities Commission 
505 Van Ness Ave.  
San Francisco, CA 94102 
Email: Jonathan.Koltz@cpuc.ca.gov 
 
RE:  Mendocino Railway’s Status As a Public Utility Railroad 
 

Dear Mr. Koltz: 
 

Thank you for your August 12, 2022, letter, which we have carefully reviewed. According 
to that letter, the California Public Utilities Commission (“Commission”) determined in a January 
21, 1998, decision that CWRR, Inc. (“CWRR”) did not function as a public utility to the extent it 
provided excursion passenger service over the California Western Railroad (“CWR”), which it 
operated at the time. On that basis, the letter opines that Mendocino Railway (“MRY”) is not a 
public utility.  

 
In the interest of fairness and accuracy, we ask that this conclusion be reconsidered in light 

of the following key points that the letter does not address. 
 

The January 21, 1998 Decision of the Commission 
 
There are two independent reasons why the Commission’s January 21, 1998, decision (“the 

Decision”) does not impact MRY’s public utility status. (For ease of reference, we have enclosed 
the Decision as “Attachment 1” to this letter.) 

 
First, the Decision concerns another owner and operator of the CWR—CWRR—and is 

based on facts that have not existed for almost a quarter century. The Decision does not concern 
MRY. While MRY acquired the CWR out of bankruptcy in 2004 and has subsequently provided 
railroad services on the CWR, MRY does not have, and never has had, any relationship with 
CWRR. MRY also has not operated the CWR in the same manner as CWRR. Further, the CWR 
is just one of the railroad lines on which MRY provides railroad services.1 And MRY has always 

 
1 In addition to the CWR, which is located in Mendocino County, MRY also operates on railroad 
lines in Yolo County and Ventura County. MRY also has operated on railroad lines in Stanislaus 
County and Tuolumne County, lines on which MRY expects to operate again in the future. 
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been, and continues to be, much more than an excursion railroad: in addition to providing 
excursion services, MRY has since its acquisition of the CWR also provided freight service and 
non-excursion passenger service, including commuter service that transports local residents to and 
from their homes along MRY’s line. MRY continues to provide non-excursion passenger and 
freight services in addition to its excursion service. To opine in 2022 that MRY is not a public 
utility—based on a Decision rendered almost a quarter century ago, which applied solely to 
CWRR and that pertained solely to operations on just one of the railroad lines on which MRY 
operates—is misguided and fundamentally unfair to MRY. 

 
Second, even if the Decision as to a different company with different operations were 

somehow relevant to MRY’s operations today, the Decision does not repudiate CWRR’s status as 
a public utility railroad. To the contrary, the Commission acknowledged in its Decision that 
CWRR provided more than just excursions, stating that “CWRR transports passengers and freight 
between Fort Bragg and Willits.” The Commission repeatedly recognized the existence of 
CWRR’s “passenger and freight operations” in addition to the railroad’s excursion service. Indeed, 
in addition to seeking deregulation of its excursion service, CWRR’s application also sought the 
Commission’s approval to “reduce its commuter service.”2 

 
At most, the Decision states that CWRR’s excursion operation was “not a public utility 

function” (emphasis added). A railroad may operate a service that is not a public utility function; 
but as long as it carries out other public utility functions—such as transporting non-excursion 
passengers and freight—the railroad retains its public utility status. That is why, in its Decision, 
the Commission directed that “[t]his proceeding shall remain open to consider CWRR’s request to 
reduce its commuter service”—a service that undisputedly is a public utility function.3 What 
authority would the Commission have had to regulate the frequency of a railroad’s commuter 
service if the railroad was not a public utility? Indeed, your letter seems to acknowledge the limited 
reach of the Decision’s conclusion, stating that: “the Commission determined that CWRR did not 
constitute a public utility to the extent it provides excursion rail service.” In other words, to the 
extent CWRR provided services other than excursion services—and acted as a common carrier of 
passengers and freight—it remained a public utility. 

 
 
 

 

 
2 We respectfully disagree with the suggestion that some regulated railroads are not public utilities. 
Section 216(a)(1) of the Public Utilities Code identifies, as the first kind of public utility, “every 
common carrier.” Section 211(a) in turn defines a “common carrier” as “[e]very railroad 
corporation.” There is no dispute that Mendocino Railway is a railroad corporation. Thus, it is a 
public utility. 
3  CWRR later withdrew its request to reduce its commuter service. 
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Subsequent Decisions of the Commission 
 

Your letter relies exclusively on the Commission’s January 21, 1998, Decision. But there 
are other later decisions that reaffirmed CWRR’s public utility status. Since your letter does not 
reference those decisions, we have enclosed them as Attachments 2 and 3 for your convenience 
and review. 

 
The first is the Commission’s May 21, 1998, decision concerning CWRR’s motion to 

withdraw its request to reduce commuter service. (See Attachment 2.) The decision reiterates that 
CWRR “transports passengers and freight between Fort Bragg and Willits,” and “serves a few 
communities” in between. Pub. Util Code § 211 (defining “common carrier” as any person or 
corporation “providing transportation for compensation to or for the public or any portion 
thereof”); id. § 216 (defining a “public utility” as a “common carrier,” which includes “[e]very 
railroad corporation”). The decision makes clear that the railroad’s “passenger service” is “[i]n 
addition” to the excursion service. The decision notes that the Commission’s Rail Safety and 
Carriers Division fought (successfully) to retain “jurisdiction over CWRR’s passenger service.” 
The Commission ultimately granted CWRR’s motion to withdraw its request to reduce commuter 
service, because “[g]ranting . . . CWRR’s motion” was “in the best interest of passengers which 
use CWRR’s service.” The May 21, 1998, reaffirms CWRR’s transportation service—an 
indisputably public utility function. 

 
The second decision is dated August 6, 1998. (See Attachment 3.) It concerns CWRR’s 

application for Commission approval of certain stock transactions. As the decision notes, “[b]efore 
a public utility may issue stocks and stock certificates, it must obtain an order from this 
Commission authorizing the issue …. PUC Code Section 818” (emphasis added). CWRR made 
the application as a public utility, and the Commission accepted and adjudicated the application 
based on CWRR’s status as a public utility. In its “findings of fact,” the Commission specifically 
found that CWRR “is a common carrier railroad engaged in interstate commerce,” and “operates 
railroad passenger and freight services between Fort Bragg and Willits, California.” In its 
“conclusions of law,” the Commission held: “[CWRR] is a public utility within the meaning of 
Section 216(a) of the PU Code.” In footnote 7 of its decision, the Commission also held that 
“[CWRR] is a common carrier, see PU Code Section 211, and is therefore a public utility under 
California law. PUC Code 216(a).” The Commission’s acknowledgement of CWRR’s continued 
status as a public utility could not be clearer. However the earlier January 21, 1998, Decision might 
be interpreted, at least three times in its subsequent August 6, 1998, the Commission made 
unequivocal its view that CWRR was a public utility. No Commission decision exists that even 
remotely declares CWRR (much less MRY) to be anything other than a public utility railroad. 
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Conclusion 
 
The Commission’s 1998 decisions about CWRR’s operations on the CWR almost a quarter 

century ago do not control MRY’s status as a California public utility railroad—even as to its 
operations on the CWR, much less as to all of its other operations throughout the state. But even 
if those decisions were somehow relevant to MRY today, they only reaffirm MRY’s continuing 
status as a public utility. To repeat, since MRY acquired the CWR line following CWWR’s 
bankruptcy, it has provided not just excursions, but non-excursion passenger and freight services 
as well. It therefore has the status of a public utility railroad under California law. 

 
Given the foregoing, and for the record, we respectfully request that your office reconsider 

the conclusion set forth in the August 12, 2022, letter concerning MRY’s status as a public utility. 
To that end, we would appreciate the opportunity to discuss this matter with you at your earliest 
convenience. Thank you in advance for your professional courtesy in this important matter. 
 
     Very truly yours, 

      

     Paul J. Beard II 
     Counsel for Mendocino Railway 
 
 
 
Attachs. (May and August 1998 Decisions of the CPUC) 
 
Cc: Christine Hammond (christine.hammond@cpuc.ca.gov) 
 Kevin Wheelwright (kevin.wheelwright@cpuc.ca.gov) 
 Roger Clugston (roger.clugston@cpuc.ca.gov) 
 Glenn L. Block (glb@caledlaw.com) 
 Mike Hart (mike@sierraenergy.com) 
 Torgny Nilsson (tnilsson@sierraenergy.com) 
      
. 
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